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Court of Appeals of the District of Columbia. 


No. 4184. 

Wade H. Coombe, Superintendent, &c., et al., Appellants, 

V8. 

U. S. of A. ex Rel. Jacob R. Selis. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 68570. 

United States of Amebica, ex Rel. Jacob R. Selis, Petitioner, 

vs. 

Wade H. Coombe, as Superintendent of Licenses for the District of 
Columbia ; Cuno H. Rudolph, James F. Oyster, J. Franklin Bell, 
as the Commissioners of the District of Columbia, Respondents. 

The United States of America, 

District of Columtna, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to-wit: 
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1 Petition for Writ of Mandamus. 

Filed March 3, 1924. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 68570. 


United States of America, ex Rel. Jacob R. Selis 

VB. 

Wade H. Coombe, as Superintendent of Licenses for the District of 
Columbia ; Cuno II. Rudolph, James F. Oyster, J. Franklin Bell, 
as the Commissioners of the District of Columbia. 


To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 


1. The above-named relator, Jacob R. Selis, respectfully shows 
to the Court that he is a citizen of the United States and a resident 
of the District of Columbia, and tiles this petition in his own right. 
The defendant, Wade H. Coombe, is the Superintendent of Licenses 
in and for the District of Columbia, and is sued as such. The re¬ 
maining defendants are the Commissioners of the District of Co¬ 
lumbia, and are sued as such. 

2. Your petitioner avers that in the month of February, 1908, 
one Abraham Gerscovitz applied for a license as dealer in junk and 
second-hand property at premises No. 1215 Kay Street, Northeast, 
Washington, D. C., situate on Lots 47 and 48 in Square 1002. 
Said Gerscovitz duly obtained the consent of the required number 
of property-owners in the vicinity of said premises, which consents 
were duly verified by the department of the Metropolitan Police of 
the District of Columbia. On the Fifth day of February, 1908, 

the application aforesaid was duly granted, and a license 
2 to engage in said junk and secondhand business in 
the premises aforesaid was duly issued by the proper officials 
of the District of Columbia, pursuant to the order of the Commis¬ 
sioners of the District of Columbia. A true copy of said order is 
attached hereto and made part hereof, marked “Petitioner’s Exhibit 


No. 1.” 

3. Thereafter the said Gerscovitz sold and transferred the said 
business and license, and the said license was. upon application, 
duly transferred to one Bella Weitz. The said Bella Weitz did not 
file, nor was she required to file, the consent of the adjacent property- 
owners, because the said consents had theretofore been filed bv 
Gerscovitz. License to conduct the said business in the premises 
aforesaid was in December. 1917, duly granted to said Bella Weitz. 

4. Thereafter the said Bella Weitz sold and transferred the said 
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business and license, and the license was, upon application, duly 
transferred to Myer Kline. The said Myer Kline did not file, nor 
was he required to file, the said consents because the same had 
there-fore been filed by Gerscovitz. License to conduct the said 
business in the premises aforesaid was duly granted to said Myer 
Kline. 

5. The premises aforesaid have been lawfully, continuously and 
uninterruptedly used for the conduct of the junk and second-hand 
business from the said year, 1908, to the present time, and were be¬ 
ing so used at the time of the application of the relator for license 
as hereinafter set forth, and are now so used. 

6. On the — day of October, 1923, the said Kline applied for a 
license to conduct said business in the premises aforesaid during the 

year 1924, and said application, after due reference to the 

3 Police Department and Fire Marshal, was duly granted by 
the Commissioners of the District of Columbia. A true copy 

of the said application, together with the report of said Police De¬ 
partment and said Fire Marshal, is attached hereto and made part 
hereof, marked “Petitioner’s Exhibit No. 2.” 

7. Thereafter, on the — day of December, 1923, your relator in 
due form of law, made an application to the Superintendent of 
Licenses for a license to conduct the junk and second-hand business 
in the premises aforesaid during the year 1924, which application 
was duly referred to the said Police Department and Fire Marshal. 
The said application and the reports4hereon are attached hereto and 
made part hereof, marked “Petitioner’s Exhibit No. 3.” 

8. Thereafter, the Commissioners of the District of Columbia and 
the Superintendent of Licenses notilied relator that his application 
had been rejected for reasons set forth in said notice. A true copy 
of the same is attached hereto and made part hereof, marked “Pe¬ 
titioner’s Exhibit No. 4.” 

9. Thereafter, the said Myer Kline paid the license fee of forty 
dollars and obtained a license to conduct said business in the premises 
aforesaid during the year 1924. Said license was duly transferred 
and assigned by Kline to relator. 

10. Thereafter, on the First day of February, 1924, relator, filed 
an application with the Superintendent of Licenses for a transfer 
to him of said license to conduct the junk business in said premises, 
No. 1215 K Street, Northeast, and attached thereto the written con¬ 
sent of the said Myer Kline. A true copy of the said application 
and the consent aforesaid are attached hereto and made part hereof. 

marked “Petitioner’s Exhibit No. 5.” 

4 Relator tendered to the said Superintendent of Licenses 
the lawful fee for such transfer. Said application was referred 

by the Superintendent of Licenses to the Major and Superintendent 
of Police and to the Fire Marshal for report. 

11. The application last aforesaid was, in violation of the rights 
of relator, and in violation of law. rejected by the defendants upon 
the sole ground that petitioner had not obtained the written consent 
of seventy-five per cent of the property owners within 200 feet of 
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said premises. More than fifteen years ago the Commissioners of 
the District of Columbia, acting in pursuance of an opinion rendered 
by the Corporation Counsel, determined and ruled that when the 
consent of adjacent property owners is required as a condition prece¬ 
dent to the issuance of a license to conduct business in certain prem¬ 
ises, such consent when once obtained satisfies the requirement of 
municipal regulations and laws, and dispenses with the annual or 
subsequent consent of property owners as a condition precedent to 
the reissuance or transfer of a license, or to the granting of a new 
application for license to conduct the same business in the same 
premises. Said ruling and determination has been continuously, 
uniformly and uninterruptedly in force in this District by the Com¬ 
missioners of the District of Columbia during the said period of 
fifteen years, except with respect to the application made by relator, 
when, for the first time, the Commissioners departed from their 
former the established ruling and practice in that regard, and in¬ 
voked a different and unwarranted interpretation of sucb municipal 
regulation so as to deny the application of relator. As heiein- 

5 before stated, on two former occasions, new licenses or trans¬ 
fer of licenses to conduct the junk business in the premises 

aforesaid were granted, without such consents. 

12. Relator avers that the Act of Congress approved March 1, 
1920, commonly known as the “Zoning Law” contains the following 
provision, to wit: 

Sec. 1. “The Zoning Commission shall divide the District of Co¬ 
lumbia into certain districts, to be known, respectively, as height, 
area and use districts.” 

Pursuant to said law the districts aforesaid have been duly estab¬ 
lished. 

Sec. 6. “That any lawful use of a building or premises existing 
at the time of the adoption of orders and regulations made under 
authority of this Act may be continued, although such use does not 
conform with the provisions hereof, or with the provisions of such 
orders and regulations.” 

The parcel of real estate aforesaid is in the First Commercial Dis¬ 
trict, but was lawfully used and licensed for the business aforesaid 
at the time of the adoption of orders and regulations made under 
authority of said Act. Pursuant to the Act aforesaid, the proper 
officials of the District of Columbia duly issued to Myer Kline a 
certificate of occupancy for the business aforesaid. The said officials 
have also issued a certificate of occupancy for said business to your 
relator, the same being attached hereto and made part hereof, 
marked “Petitioner’s Exhibit No. 6.” 

13. The Act of Congress approved June 1, 1902, (32 Stat. L. 628) 
provides as follows: 

Par. 43. “That dealers in second-hand personal property shall pay 
a license tax of forty dollars per annum. Every person who 

6 buys, sells, trades, exchanges, or deals in old gold, silver, 
jewelry, precious stones, iron, metals of all kinds, cordage, 

tentage, hides, pelts, glass, rags, paper, ordnance, ship chandler’s 
stores, junk furniture, clothing, or second-hand personal property of 
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any description shall be regarded as a second-hand dealer.” Said 
law was in force at the time of the application aforesaid and is now 
in force. 

Relator avers that he has tendered to the Superintendent of Li¬ 
censes the license tax of forty dollars prescribed by said Act of Con¬ 
gress, and has complied with all valid laws and regulations relating 
to junk dealers or dealers in second-hand personal property. Never¬ 
theless the said Superintendent has declined to accept the license 
tax so tendered and has declined to issue the license aforesaid. 

By the Act of Congress approved March 3, 1917, (39 Stat. L. 
1006) the office of Superintendent of Licenses was created, and said 
Superintendent was authorized and empowered to issue license to 
dalers in junk and second-hand property. 

14. The authority of the Commissioners with relation to the con¬ 
duct of the junk business is as follows: 

‘‘The Commissioners are empowered to make and enforce usual 
and rea/onable police regulations in and for the District of Columbia, 
as follows: 

First. “For causing full inspection to be made, at any reasonable 
time, of the places where the business of * * * junk-dealing 

* * * may be carried on.” 

“The Commissioners are hereby authorized and empowered to 
make and enforce all such reasonable and usual police regulation 
as they may deem necessary for the protection of lives, limbs, health, 
comfort and quiet of all persons, and the protection of all property 
within the District of Columbia.” 

7 15. Long perior to the enactment by Congress of the Zorn 

ing Law, the Commissioners of the District of Columbia 
promulgated the following alleged police regulations, to wit: 

Art. 1, Sec. 6. “Every junk-dealer, or dealer in second-hand per¬ 
sonal property, shall make application to the Commissioners of the 
District of Columbia annuallv for license to conduct such business. 
Such application shall be sent to the Major and Superintendent of 
Police and the Fire Marshal for report, respectively, as to the charac¬ 
ter of the applicant and the surroundings where such business is to 
be conducted; and such report shall be sent to the Commissioners 
for their action, except that the tire marshal shall be required to 
report only upon applications for junk shop licenses. 

Art. 2, Sec. 9. “No quantity of cotton, hay, straw, flax, hemp, 
husks, rushes, oakum, rags, seaweed, jute, paper, ropes or other 
vegetable fiber or wool, hides, or fur, when pressed or baled, shall 
be stored or kept within any building within the District of Columbia 
in quantities exceeding ten tons, unless kept in a building of fire¬ 
proof construction, nor in any building unless equipped with a venti¬ 
lator or skylight with an area of at least ten per cent of the area 
of the roof, or upon an open space of ground surrounded bv a wall 
constructed entirely of fireproof material at least twelve feet high 
and twelve inches thick, unless upon the approval of the Commis- 
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sioners of the District of Columbia, on the report of the Chief Engi¬ 
neer and Fire Marshal, of the Fire Department, and the Inspector 
of Buildings, and of which approval a certificate shall have been 
issued.” * * * 

“No junk shop shall be kept within the District of Columbia in 
any building or place where the inflam-able articles first hereinbefore 
mentioned, or any one or more of them, are bought, sold, stored or 
kept without obtaining the approval of the Commissioners, as above 
set forth, nor before obtaining the written consent of seventy-five per 
cent of the property owners within two hundred feet of where 

8 said junk shop or other shop, or store or place is to be located; 
and if said junk shop, or other shop, or store or place be 

situated in an alley, before obtaining the written consent of seventy- 
five per cent of the property owners within ninety feet from where 
said junk shop, or other shop, or store or place is to he located.” 

16. Relator avers that the foregoing regulations were not promul¬ 
gated within the powers conferred upon the Commissioners by Con¬ 
gress, and said regulations were and are ultra vires the Commission¬ 
ers. He further avers that said regulations are unreasonable, un¬ 
usual, oppressive, and invalid. Further, relator avers that said 
regulations are repealed and superseded by the Act of Congress ap¬ 
proved March 1, 1920, known as the Zoning Law. 

17. Relator avers that he does not intend to buy, sell, store or 
keep, nor has he applied for a license to buy, sell, store or keep,) in 
premises No. 1215 Kay Street, Northeast, any of the articles men¬ 
tioned in Section 9 of Article II of the Police Regulations, when 
such articles are pressed or baled. 

18. Relator avers that the Inspector of the Fire Department has 
made an examination of the said building, and as to the surround¬ 
ings where such business is to be conducted, and has only reported 
that the same is equipped in conformity with the fire regulations 
governing junk shops and not to exceed ten tons at any one time. 
Said report has been duly approved in writing by the Fire Marshal 
in and for the District of Columbia. 

19. That the Major and Superintendent of Police for the District 
of Columbia has in writing reported to the defendants that relator, 

Jacob Selis, bears a good reputation. 

9 20. Relator avers that lie has heretofore entered into a 
contract in writing to purchase from Myer Kline the land 

and premises aforesaid, and has also entered into an agreement with 
said Myer Kline to purchase the junk business now conducted by 
Kline in said premises. He further avers that the land aforesaid 
is of great monetary value when a license is obtained to conduct 
therein the said junk and second-hand business, but the said land 
and premises are not well adapted for any* other use or business. 
He therefore avers that the denial by the defendants of his applica¬ 
tion for license aforesaid, has resulted in his being deprived of said 
property without due process of law. 

21. Relator avers that as a matter of right and as matter of law 
he is entitled to a license to conduct the junk and second-hand busi- 
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ness in the premises aforementioned, and that the defendants, by 
their refusal to grant said license, have acted in an arbitrary manner 
and without authority of law. 

22. That hy such act of the defendants in denying said applica¬ 
tion for license, relator was and is deprived of a legal right vested in 
him hy the laws of the United States relating to the granting of 
such license, and was and is deprived of the right to engage in a law¬ 
ful business in the premises aforesaid, and relator is entirely without 
redress or remedy unless this Court shall interpose in his behalf by 
writ of mandamus as prayed for below. 

Wherefore your petitioner prays: 

1. That a rule be issued against the defendants, and each-of them, 
requiring said defendants, on a day certain, to show cause why a 

writ of mandamus should not issue herein commanding said 
10 defendants forthwith to issue a license to petitioner to con¬ 
duct the junk and second-hand business in the premises afore¬ 
said, and to accept the payment by the petitioner of the license fee of 
forty dollars per annum, as required by law. 

2. That upon the return to said rule a writ of mandamus as afore¬ 
said be forthwith issued, to the end that your petitioner be duly 
licensed and permitted to conduct the junk and second-hand busi¬ 
ness in the premises aforesaid, pursuant to the Act of Congress in 
such case made and provided. 

3. That petitioner may have such other and further relief as the 
premises may require and the Court may deem just and right. 

And as in duty bound, petitioner will ever pray, etc. 

JACOB R. SELIS. 


District of Columbia, ss: 

Jacob R. Selis, being first duly sworn, deposes and says that he 
has read the foregoing petition by him subscribed and knows the 
contents thereof; that the matters and things therein stated he verily 
believes to be true. 

JACOB R. SELIS. 


Subscribed and sworn to before me this 27th day of February, 
1924. 

HUGH W. BARR, [seal.] 
Notary Public, D. C. 

MILTON STRASBURGER, 

Attorney for Petitioner, 
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11 Plaintiff's Exhibit No. One. 

“Executive Offices, 

Commissioners of the District of Columbia. 

Washington, D. C., February 5, 1908. 

“Ordered: 

That the application of Abraham Gircowitz for a license to con¬ 
duct a junk shop at No. 1217 K Street, Northeast, is hereby approved, 
said Gercovitz having furnished the writen consent of a majority 
of the residents and property owners, as required by law.” 

L. R. 165,823 

Petitioner’s Exhibit No. Two (2). 

Application has been made by Myer Kline for license as dealer in 
junk, 1215 K Street, N. E. 

WADE H. COOMBE, 

Superintendent of License-, Washington, D. C. 

First Endorsement. 


October 30, 1923. 

To the Captain of the Ninth Precinct for report. 

DANIEL SULLIVAN, 
Major and Superintendent. 

Second Endorsement. 


November 3, 1923. 

To the Major and Superintendent: 

Myer Kline has had a license and has been conducting business at 
1215 K Street, N. E., for at least two years. The only com- 
12 plaints received against the place were from the Trinidad 
Citizens Association, and they were not against him but the 
character of the business and the unsightly loads of old rags and 
paper. No arrests in past year. Character fair. Recommend re¬ 
newal. 

L. J. STOLL, 
Captain Ninth Precinct. 

Third Endorsement. 


November 3, 1923. 


To the Inspector Detective Bureau for report. 

DANIEL SULLIVAN, 
Major and Superintendent . 
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Fourth Endorsement. 

November 7, 1923. 

To the Major and Superintendent: 

The applicant, Myer Kline, has no complaints against him on 
record in this department during the past license year. I recom¬ 
mend that his application for renewal of license be approved. 

C. L. GRANT, 

Inspector in Charge Dectitive Bureau. 
Fifth Endorsement. 

November 7, 1923. 

To the Superintendent of License-, inviting attention to the pre¬ 
ceding endorsements thereon. 

DANIEL SULLIVAN, 

Major and Superintendent. 

13 Sixth Endorsement. 

November 8, 1923. 

To the Commissioners District of Columbia, inviting attention to 
the preceding endorsements. 

(Signed) SUPERINTENDENT OF LICENSE- 
DISTRICT OF COLUMBIA. 

Approved November 23, 1923. 

CUNO H. RUDOLPH. 

Approved by the Commissioners of the District of Columbia, sit¬ 
ting as a Board, November 23, 1923. 

DANIEL E. GARGES, 

Secretary. 

Entered on minutes. 

No. 44,1772. 

1215 K Street N. E. 

Seventh Endorsement. 

Headquarters of the Fire Department, District of Columbia. 

L. O. 25855. 

December 5, 1923. 

To the Chief Engineer District of Columbia Fire Department: 

With reference to the application of Myer Kline for a license to 
conduct the junk business located at 1215 K Street, N. E., I have 
made an examination of the building and find that it is equipped 
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in conformity with the regulations governing junk shops and not to 
exceed ten tons at any one time. 

L. A. RADCLIFFE, 

Inspector. 

14 December 5, 1923. 

To Superintendent of License-, District of Columbia: 

The above report of the Inspector is approved. 

L. J. SEIB, 

Fire Marshal. 

Petitioner's Exhibit No. Three (3). 

Police Department, District of Columbia. 

No. 44,2005. 

J. R. Selis, 1213-15 K Street N. E. 

First Endorsement. 


January 22, 1924. 

No. 4,4,2005. 

To the Captain of the Ninth Precinct for his information and re¬ 
turn. 

DANIEL SULLIVAN, 

Major and Superintendent. 

Second Endorsement. 

P. D. 4,4,2005. 


January 24, 1924. 


To the Major and Superintendent M. P.: 


Contents noted. 


LOUIS J. STOLL, 

Captain Ninth Precinct. 


Third Endorsement. 


January 24, 1924. 

To the Commissioners of the District of Columbia. 

DANIEL SULLIVAN, 
Major and Superintendent. 
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Sixth Endorsement. 

January 12, 1924. 

License Bureau. 

L. O. 26,596. 

To the Commissioners of the District of Columbia, inviting atten¬ 
tion to the preceding endorsements. 

WADE H. COOMBE, 

Superintendent of Licenses, District of Columbia. 

15 Disapproved by the Commissioners of the District of Co¬ 

lumbia, sitting as a Board, January 18, 1924. 

DANIEL E. GARGES, 

Secretary. 

First Endorsement. 

December 14, 1923. 

To the Captain of the Ninth Precinct for report. 

DANIEL SULLIVAN, 

Major and Superintendent. 

Second Endorsement. 

December 21, 1923. 

To the Major and Superintendent M. P.: 

The applicant is Jacob Selis, 920 0 Street N. W. He bears a good 
reputation and desires to run a junk shop at 1213-1215 K Street, 
N. E., and has been used as a junk shop for several years, and has 
been closed and for rent for about two months, although the owner, 
Myer Kline has had some junk stored there since he left and stopped 
regular business. In view of the violent protests made against this 
place by residents in the vicinity, I recommend that license be re¬ 
fused. 

LOUIS STOLL, 
Captain Ninth Precinct 

Third Endorsement. 

December 22, 1923. 

To the Inspector, Decretive Bureau, for report. 

DANIEL SULLIVAN, 

Major and Superintendent. 
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Inviting attention to the above endorsement of the Captain of the 
Ninth Precinct. It is necessary to procure a junk license by a new 
applicant that the majority of the property owners and residents in 
the neighborhood endorse the proposed new business. In view of the 
above endorsement I recommend that the license be denied. 

C. L. GRANT, 

Inspector in Charge of Detective, Bureau. 

16 Fifth Endorsement. 

January 4, 1924. 

To the Superintendent of Licenses, inviting attention to the pre¬ 
ceding endorsements hereon. 

DANIEL SULLIVAN, 

Major and Superintendent. 

Office of the Superintendent of Licenses, District of Columbia. 

To the Major and Superintendent of Police, District of Columbia. 
Sir: 

Application has been made by J. R. Selis for license as dealer in 
junk, located at 1213-1215 K Street, N. E., in the District of Colum¬ 
bia. Prior to the issuance of this license it becomes necessary to ob¬ 
tain a written certificate from you as to the general character of the 
applicant as required by Section 6, Article 1, of the Police Regula¬ 
tions. 

WADE H. COOMBE, 

Superintendent of Licenses, District of Columbia. 

Office of the Superintendent of Licenses, District of Columbia. 

To the Fire Marshal, District of Columbia. 

Sir: 

Application lias been made by J. R. Selis for license as dealer in 
junk, located at 1213-1215 K Street, N. E., in the District of Colum¬ 
bia. Prior to the issuance of this license it becomes necessary to ob¬ 
tain a written certificate from you that the building is kept in ac¬ 
cordance with the regulations. 

WADE H. COOMBE, 

Superintendent of Licenses, District of Columbia. 

17 Headquarters of the Fire Department, District of Columbia. 

L. O. 26,596. 

Washington, December 15, 1923. 

To Chief Engineer District of Columbia Fire Department: 

With respect to the application of J. R. Selis for license to conduct 
a junk shop located at 1313-1215 K Street, N. E., I have made an 
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examination of the building and find that it is equipped in con¬ 
formity with the regulations governing junk shops and not to ex¬ 
ceed ten tons at any one time. 


L. A. RADCLIFFE. 


December 15, 1923. 

To the Superintendent of Licenses, District of Columbia. 

The above report of the Inspector is approved. 

L. V. SEIB, 

Fire Marshall Fire Department. 


Petitioner’s Exhibit No. Four (4). 
P. D. 4.4.2005. 


Board of Commissioners. 

Cuno H. Rudolph, President; James F. Oyster, J. Franklin Bell, 

Maj. Corps of Engineers, U. S. Army. 

Daniel E. Garges, Secretary. 

Commissioners of the District of Columbia. 


Executive Office, 


Washington. 


Mr. J. R. Selis, 

920 0 Street, N. W., 
Washington, 1). C. 

Sir: 


January 19, 1924. 


Referring to your application for a license as a dealer in 
18 junk at premises 213-15 Iv Street, Northeast, I am directed 
by the Commissioners to inform you that they must decline to 
issue vou said license, as von have not obtained the written con- 
sent of seventy-five per cent of the property owners within two hun¬ 
dred feet of said premises, as required bv Section 9, Article 11 of the 
Police Regulations of the District of Columbia. 


Very respectfully, 


DANIEL E. GARGES, 
Secretary Board of Commissioners 
of the District of Columbia. 


G. R. 
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Petitioner’s Exhibit No. 5. 

Office of the Superintendent of Licenses of the District of Columbia. 

Washington, D. C., February 1, 1924. 

I hereby make application for transfer of license as dealer in junk 
other than second-hand personal property located at No. 1215 K 
Street, Northeast, Washington, I). C. I have stored on the premises 
approximately not more than two (2) tons. The premises in ques¬ 
tion have been used for more than fifteen (15) years for the con¬ 
duct of the junk business. On November 23, 1923, the Commis¬ 
sioners of the District of Columbia, duly approved the application 
of Myer Kline for a junk license for said location, and said license 
to Mver Kline is in full force. This application is for a transfer of 
said license heretofore issued to Myer Kline, so that the same may 
be issued to applicant. The said Myer Kline hereby joins in 
19 this request and consents in writing to the transfer of said 
license. 

Name: JACOB R. SELIS, 
Address: 920 0 Street N. W. 

I hereby join in the above application and request that the 
license issued to me be transferred to applicant. 

MYER KLINE. 

Fire Marshal, Police Department, Commissioners, D. C. 

Petitioner's Exhibit No. (6). 

Transcript. 

Copy. 514-N. C. 

Certificate of Occupancy. 

No. —. 

Serial No. 6740. 

Office of the Engineer Commissioner, 

Building Inspection Division, 

Washington, D. C. 

Feb. 1, 1924. 

Provided that the certificate does not take the place of any license 
which may be required by law, permission is hereby granted to Jacob 
R. Selis (owner or lessee) to use the 1 & 2 floors of the 2 story 2nd 
class Brick building situated at street, number, District 1215 K St., 
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N. E., lot 48 square 1002 Use District 1st, Height 55', Area District 
C for the following purpose (State nature of use): Junk Dealer. 
50 ^. 

Take notice: No change shall he made in the use of this building 
without prior notice and certificate from the Inspector of Build¬ 
ings. 

20 This certifies that the building and premises comply with 

all of the building regulations and with the zoning regula¬ 
tions of the District of Columbia, and may be lawfully used for the 
purpose aforesaid. 

JOHN W. OEHMANN, 

Inspector of Buildings. 


Collector of Taxes, D. C., per —-. 

Certificates * * * shall, except in the case of dwellings or 
churches, be so conspicuously posted in or upon the premises to 
which they apply that the same may be readily seen by anyone 
entering such premises (order Feb. 8, 1921). 


Rule to Show Cause. 

Filed March 3, 1924. 

******* 

Upon consideraton of the petition of Jacob R. Selis, filed herein, 
it is, this 3rd day of March, 1924, ordered that the defendants, Wade 
H. Coombe, as Superintendent of Licenses for the District of Colum¬ 
bia, and the defendants Cuno H. Rudolph, James F. Oyster and J. 
Franklin Bell, as Commissioners in and for said District of Colum¬ 
bia, show cause herein, if any there be, on the 7th day of March, 
1924, at ten o’clock, A. M., why a writ of mandamus should not 
issue herein requiring the said defendants to issue to said Jacob R. 
Selis a license to conduct the junk and second-hand business in 
premises No. 1215 K Street, Northeast, Washington, D. C., as prayed 
in said petition. 

WALTER I. McCOY, 

Chief Justice. 

21 Marshal's Return. 

% 

Served a copy of the within rule on Wade H. Coombe, Supt. of 
Licenses Personally 3/3/24 and the D. C. Com., by Cuno H. 
Rudolph, Com. personally: March 4, 1924. 

E. C. SNYDER, 

U. S. Marshal. 


i 
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Order Continuing Rule. 

Filed March 7, 1924. 

******* 


Pursuant to stipulation of counsel for the respective parties, it is, 
this 7th day of March, 1924, ordered that the Rule to Show Citase 
heretofore issued in this cause, be continued to March 11th, 1924. 

F. L. SIDDONS, 

Justice. 


Demurrer. 


Filed March 11, 1924. 

******* 

Come now the defendants in the above entitled cause and say that 
the petition herein praying for the writ of mandamus is bad in sub¬ 
stance for the following reasons: 

1. The petition shows on its face that the petitioner for the writ 
of mandamus seeks to obtain a license to conduct a junk shop busi¬ 
ness in the District of Columbia upon the transfer to petitioner of 
an existing license so to do and without compliance by the petitioner 
with the laws and ordinances of the District of Columbia, all of 

which are set forth in said petition, which said laws and or- 
22 dinances require the consent in writing of seventy-five per 
cent of the property owners within two hundred feet of said 
junk shop: which said consents in writing petitioner has not shown 
to the Court to have been obtained by him. 

2. Licenses to conduct junk shops are personal to the licensee and 
not subject to transfer as a matter of right. 

F. H. STEPHENS, 

R. L. WILLIAMS, 

Attorneys for Defendants. 


To Milton Strasburger, Esquire, 
Attorney: 


March 10, 1924. 


Please take notice that the above demurrer will be for hearing 
on Tuesday, March 11, 1924, at 10 o’clock, A. M., or as soon there¬ 
after as counsel may be heard. 

F. H. STEPHENS, 

R. L. WILLIAMS, 
Attorneys for Defendanrs. 


Memorandum by the Court. 


Filed March 11, 1924. 

******* 

Upon consideration of the pleadings in this case, it is, this 11th 
day of March, 1924, ordered that the demurrer of the defendants 
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be, and the same hereby is, overruled; and the defendants electing 
to stand upon said demurrer, it is further ordered and decreed that 
the prayers of the petition be granted, and that a writ of mandamus 
be granted herein, directed to the defendant Wade H. Coombe, as 
Superintendent of Licenses of the District of Columbia, directing 
and requiring him forthwith to issue to the relator, Jacob R. 

23 Selis, a license to conduct the junk and second-hand business 
on lots 47 and 48 in Square 1002, known as premises No. 

1215 K Street, Northeast, upon payment to him by said relator of 
the fees required by law. 

F. L. SIDDONS, 

Justice. 

Appeal noted. 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 

A ttys, for Respondents. 

Supreme Court of the District of Columbia. 

Tuesday, March 11th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

* * * * * * * 

Come now the parties hereto by their Attorneys of record and 
thereupon, the demurrer of respondents filed herein to the petition 
coming on for hearing, it is considered that said demurrer be, and it is 
hereby overruled, whereupon said respondents by their Attorneys now 
in open Court say they will stand upon their demurrer. 

Whereupon it is considered that the prayers of the petition be 
granted, that the writ of mandamus issue as therein prayed, and 
that petitioner recover of respondents his costs of suit, to be taxed 
bv the Clerk, and have execution therefor. 

From the foregoing judgment the respondents by their Attorneys 
in open Court note an appeal to the Court of Appeals. 

24 Memorandum. 

April 2, 1924.—Bill of Exceptions (proposed) submitted. 

Assignment of Error. 

Filed April 2, 1924. 

******* 

The Court erred in overruling the demurrer of the respondents’ 
and in ordering that the writ of mandamus issue in accordance 
with the prayers of the petition. 

F. H. STEPHENS, 

R. L. WILLIAMS, 
Attorneys for Respondents. 


IS WADE H. COOMBE VS. U. S. OF A. EX REL. J. R. SELIS. 

Service acknowledged this 2nd day of April, 1924. 

MILTON STRASBURGER, 

Attorney for Petitioners. 

Designation of Record. 

Filed April 2, 1924. 

******* 

The Clerk of this Court will please prepare a transcript of the 
record for the Court of Appeals of the District of Columbia to con¬ 
sist of the following: 

1. Petition, together with Exhibits attached thereto. 

2. Rule to show cause. 

3. Order continuing Rule to show cause to March 11, 1924. 

4. Demurrer. 

5. Memorandum by the Court. 

6. Judgment. 

7. Notation of Appeal. 

25 8. Memorandum of submission of Bill of Exceptions. 

9. Order settling Bill of Exceptions. 

1U. Assignment of Error. 

11. This designation. 

F. H. STEPHENS, 

R. L. WILLIAMS, 
Attorneys for Respondents . 

Sendee acknowledged this 2nd day of April, 1924. 

MILTON STRASBURGER, 

Attorney for Petitioners. 

Supreme Court of the District of Columbia. 

Monday, April 7th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

The Court having this day signed the Bill of Exceptions filed 
herein April 2d, 1924, as of the time of the noting thereof at the 
trial, now hereby orders the same made of record, nunc pro tunc. 

26 Supreme Court of the District of Columbia. 

The United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 25, both inclusive, to be a true and correct transcript of the 
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record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 68570 at Law, wherein 
United States of America, ex rel. Jacob R. Selis is Petitioner and 
Wade H. Coombe, as Superintendent of Licenses for the District 
of Columbia, et al. are Res[>ondents, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
13th day of June, 1924. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Hprlr 

By E. WILLIAMS, 

Assistant Cleric 

EW. 


27 In the Supreme Court of the District of Columbia. 

At Law. 

No. 68570. 

United States of America ex Rel. Jacob R. Selis 


vs. 

Wade H. Coombe, as Superintendent of Licenses for the District of 
Columbia; Cuno H. Rudolph, James F. Oyster, J. Franklin Bell, 
as the Commissioners of the District of Columbia. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for hear¬ 
ing in the Supreme Court of the District of Columbia, before Mr. 
Justice F. L. Siddons, on the petition, rule to show cause, and re¬ 
spondents’ demurrer to the petition which demurrer alleged that the 
petition was bad in substance for the reason that it showed on its 
face that the petitioner sought to obtain a license to conduct a junk 
shop business in the District of Columbia upon the transfer to peti¬ 
tioner of an existing license so to do and without compliance by the 
petitioner with the laws and ordinances of the District of Columbia, 
all of which were set forth in said petition, which said laws and 
ordinances require the consent in writing of seventy-five per cent 
of the property owners within two hundred feet of said junk shop, 
which said consents in writing petitioner had not shown to the 
Court to have been obtained by him; and respondents’ demurrer 
further alleged that the petition was bad in substance for the reason 
that licenses to conduct junk shops are personal to the licensee and 
not subject to transfer as a matter of right; the said pleadings were 
thereupon considered by the Court and the demurrer overruled 
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and, the respondents electing to stand upon said demurrer, the Court 
ordered that the prayers of the petition be granted and that a writ 
of mandamus he issued as prayed; whereupon the respondents noted 
an exception to the ruling of the Court which exception was 
28 then and there entered upon minutes of tlie Justice then 
presiding at the hearing. 

The counsel for the respondents now pray the Court to sign this 
bill of exceptions in order that it may be made a part of the record, 
which is accordingly done this 7th day of 'April, 1924, nunc pro 
tunc. 


By the Court : 


F. L. SIDDONS, 

Justice. 


[Endorsed:] Law. No. 08570. United States of America ex 
rel. Jacob R. Selis vs. Wade H. Coombe, Cuno H. Rudolph, James 
F. Oyster, J. Franklin Bell, District Building. Respondents. Bill 
of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4184. Wade H. Coombe, Superintendent, &c., et al., appellants, vs. 
U. S. of A. ex rel. Jacob R. Selis. Court of Appeals, District of 
Columbia. Filed June 25, 1924. Henry W. Hodges, clerk. 
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October Term, 1924. 


No. 4184. 


No. -, Special Calendar. 


Wade H. Coombe, as Superintendent of Licenses for 
the District of Columbia, Cuno H. Rudolph, 
James F. Oyster, J. Franklin Bell, as Commis¬ 
sioners of the District of Columbia, Appellants , 

vs. 

United States of America, ex rel , Jacob R. Sflis. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


STATEMENT OF THE CASE. 

This appeal is from a judgment of the Supreme 
Court of the District of Columbia overruling the re- 
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spondents’ demurrer, and granting a writ of mandamus 
lo compel the Superintendent of Licenses of the Dis¬ 
trict of Columbia to issue a license to appellee to con¬ 
duct the junk and second-hand business on Lots 47 
and 48 in Square 1002, known as premises No. 1215 
K Street Northeast. 

The petition avers that in February, 1908, one 
Abraham Gerscovitz applied for a license as dealer in 
junk and second-hand property in the premises above 
described. After obtaining the consent of the required 
number of property owners in the vicinity of said 
premises, his application was granted. (Record pp. 2 
& 8 .) 

Thereafter Gerscovitz transferred the business and 
license to one Bella Weitz, who was not required to tile, 
and did not file, the consent of the adjacent prop¬ 
erty-owners, because the consents had theretofore been 

filed bv the former licensee. The transfer of license 
* 

was duly granted. (R. p. 2.) 

Weitz transferred the business and license to Myer 
Kline, who was not required to obtain the consent of 
the adjacent property owners. Transfer of said 
license was again allowed. (R. p. 3.) 

The premises aforesaid have been lawfully, continu¬ 
ously and uninterruptedly used and licensed for the 
conduct of the junk business from the year 1908 to 
the time of the filing of the petition. (R. p. 3.) 

In October, 1923, Kline applied for a license to con¬ 
duct said business in the same premises during the 
year 1924, and his application was duly granted. (R. 
p. 3.) 

In December, 1923, the relator in due form of law 
made an application for such license. His application 
was referred to the Police Department and Fire Mar- 
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shiil. The application and reports are appended to 
the petition as Exhibit No. 3. (Ii. p. 11.) This appli¬ 
cation was rejected. 

Thereafter Kline paid the license fee of forty dollars 
and obtained the license granted to him. (R. p. 3.) 

The license was duly transferred and assigned by 
Kline to appellee. (R. p. 3.) 

On February 1, 1924, appellee filed an application 
for a transfer of said license, attaching thereto the 
written consent of Kline. (See Exhibit 5, R. p. 14.) 
Appellee tendered the lawful fee for such transfer. 
The transfer of the license was denied. 

It is further averred as follows: 


(“Par. 11, p. 3.) The application last afore¬ 
said was, in violation of said rights of relator, 
and in violation of law, rejected by the defen¬ 
dants upon the sole ground that petitioner had not 
obtained the written consent of seventy-five per 
cent of the property owners within 200 feet of 


said premises. More than fifteen years ago the 
Commissioners of the District of Columbia, acting 
in pursuance of an opinion rendered by the Cor¬ 


poration Counsel, determined and ruled that when 


the consent of adjacent property owners is re¬ 
quired as a condition precedent to the issuance 
of a license to conduct business in certain prem¬ 


ises, such consent when once obtained satisfies the 
requirement of the municipal regulations and laws, 
and dispenses with the annual or subsequent con¬ 
sent of property owners as a condition precedent to 
the reissuance or transfer of a license, or to the 


granting of a new application for a license to 
conduct the same business in the same premises. 


Said ruling and determination has been continu¬ 
ously, uniformly and uninterruptedly in force in 
this District by the Commissioners of the District 
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of Columbia during the said period ol fifteen 
years, except with respect to the application made 
by relator, when, for the first time, the Commis¬ 
sioners departed from their former established 
ruling and practice in that regard, and invoked 
a different and unwarranted interpretation of such 
municipal regulation so as to deny the application 
of relator. As hereinbefore stated, on two former 
occasions new licenses or transfer of licenses to 
conduct the junk business in the premises afore¬ 
said were granted without such consents. ,, 

Paragraph 12 is as follows: 

“Kelator avers that the Act of Congress ap¬ 
proved March 1, 1920, commonly known as the 
‘Zoning Law’, contains the following provision, 
to wit: 

“Sec. 1. The Zoning Commission shall divide 
the District of Columbia into certain districts, to 
be known, respectively, as height, area and use 
districts.’’ 

Pursuant to said law the districts aforesaid have 

been dulv established. 

%/ 

The Act of Congress provides: 

“Sec. 6. That any lawful use of a building or 
premises existing at the time of the adoption of 
orders and regulations made under authority of 
this Act may be continued, although such use 
does not conform with the provisions hereof, or 
with the provisions of such orders and regula¬ 
tions.” 

Paragraph 6 of petition avers: 

“The parcel of real estate aforesaid is in the 
First Commercial District, but was lawfully used 
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and licensed for the business aforesaid at the time 
of the adoption of orders and regulations made 
under authority of said Act. Pursuant to the Act 
aforesaid, the proper officials of the District of 
Columbia duly issued to Myer Kline a certificate 
of occupancy for the business aforesaid. The said 
officials have also issued a certificate of occupancy 
for said business to your relator , the same being- 
attached hereto and made part hereof, marked 
‘Petitioner’s Exhibit No. 6P ” (R. p. 14.) 

In paragraph 16 it is averred that certain regula¬ 
tions promulgated by the Commissioners were< and are 
ultra vires. Also that said regulations were repealed 
and superseded by the Zoning Law of March 1, 1920. 

Paragraph 17 is as follows: 

“Relator avers that he does not intend to buy, 
sell, store or keep, in premises No. 1215 K St. 
Northeast, any of the articles mentioned in Sec¬ 
tion 9 of Article II of the Police Regulations, when 
such articles are pressed or baled.” (R. p. 6.) 

In paragraph 18 it is averred that the Fire Marshal 
had reported that the building in question was 
equipped in conformity with the fire regulations gov¬ 
erning junk shops. (R. p. 6.) 

That Major and Superintendent of Police has in 
writing reported that relator bears “a good reputa¬ 
tion.” (R. p. 6.) 

That relator has been deprived of his property with¬ 
out due process of law. (Par. 20., R. p. 6.) 

That as matter of right and as matter of law relator 
is entitled to said license, and that respondents, in 
refusing said transfer of license, have acted in an 
arbitrary manner and without authority of law. (Sec. 
21, R. pp. 6 & 7.) 
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ARGUMENT AND AUTHORITIES. 

Appellants’ first contention is that the petition 
shows that appellee seeks to obtain a license without 
having first complied with certain regulations promul¬ 
gated by the Commissioners. 

(1) Congress has enacted a statute authorizing the 
issuance of licenses to engage in various kinds of busi¬ 
ness, including the junk and second-hand business. 
(32 Stat. L. 638. Par. 43.) 

This statute so far as it relates to said business con¬ 
tains no conditions or restrictions, and confers no au¬ 
thority upon the Commissioners. 

Other sections of the same license law, relating to 
other lines of business, do confer certain specific au¬ 
thority upon the Commissioners, and require the con¬ 
sents of adjacent property owners. 

For example, Paragraph 27 contains the following 
provision: 

‘‘That owners or lessees of shooting galleries, 
fencing schools, public gymnasiums, places where 
firearms of every description are used, or schools 
wliere the art of self-defense is taught shall pay a 
license tax of twelve dollars per annum: Provided, 
that no place of business or shooting gallery 
where firearms are to be used shall be licensed 
until the Inspector of Buildings for the District 
of Columbia shall furnish a certificate that suit¬ 
able precautions have been taken for the public 
safety by the erection of iron shields and such ap¬ 
pliances as in his judgment may be necessary: 
And Provided Further, that before such license 
shall be issued the proprietor shall furnish to the 
Assessor of the District of Columbia the written 
consent of the majority of the occupants and 
residents on the same side of the square or block 
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in which the proposed gallery is to be located and 
also on the confronting side of the square front¬ 
ing opposite to the same * * 

Paragraph 14, relating to public vehicles, provides 
that no license shall be issued under the terms thereof 
without the approval of the Commissioners. 

Paragraph 28 provides that licenses for merry-go- 
rounds may be refused in the discretion of the Commis¬ 
sioners. 

Paragraph 32 provides that no license shall be is¬ 
sued to mediums or clairvoyants without the approval 
of the Major and Superintendent of Police. 

Paragraph 40 provides that owners or lessees of 
buildings used for the storage of inflammable oils must 
have the approval of the Fire Marshal before a license 
is granted. 

In the light of these express provisions in regard to 
the granting of licenses, the silence of paragraph 43 is 
significant, and indicates the intention of Congress 
that only the requirements expressly mentioned and 
none other should be met, and that upon the payment 
of the fee the applicant should be entitled to a license. 

At common law, a man may engage in any business 
or trade not in itself unlawful. The legislature may, 
of course, prescribe reasonable regulations as to its 
conduct, and may require a license to be obtained with¬ 
out which the conduct of such business is prohibited. 

But where an occupation or business is lawful and 
subject only to reasonable regulation, the intent of the 
lawmaking power to abridge or curtail the exercise of 
the right to pursue that calling ought clearly to ap¬ 
pear and not be presumed. 

U. S. ex. rel. Kreh vs. Ingham, 38 App. D. C. 379, 
380. 
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The State has an inherent police power and may 
pass laws for the public health, safety or morals. But 
it is well settled that the District of Columbia has no 
legislative power, it being merely a municipal cor¬ 
poration bearing the same relation to Congress that 
a city does to the legislature of the State in which it 
is incorporated. 

“A municipal corporation possesses and can exer¬ 
cise only such powers as are expressly or by necessary 
implication granted to it, or which are essential to the 
declared objects of the corporation, not simply con¬ 
venient, but indispensible. Any fair, reasonable doubt 
concerning the existence of power is resolved by the 
courts against the corporation and the power is de¬ 
nied. 

Dillon Mun. Corp. 4th ed., Sec. 89. 

U. S. ex rel. Daly vs. MacFarland, 28 App. D. C. 552, 
558. 

(2) The regulation invoked by appellants does not 
apply to all junk shops. Tt is expressly limited to junk 
shops in buildings where ‘‘the inflammable articles 
first before mentioned are bought, sold or kept.” 

The inflammable articles first before mentioned are 
those referred to in Article TT, Section 9, namely: 

“No quantity of cotton, hay, straw, flax, hemp, 
husks, rushes, oakum, rags, seaweed, jute, paper 
ropes, or other vegetable fiber or wool, hides, or 
fur, when pressed or baled , shall be stored or kept 
within any building within the District of Colum¬ 
bia, hi quantities exceeding ten tons f unless kept 
in a building of fireproof construction.” 

Petitioner, in Paragraph 17 of his petition, avers 

that: 
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“He does not intend to buy, sell, store or keep, 
in premises No. 1215 K Street, Northeast, any of 
the articles mentioned in Sec. 9 of Article II of 
the Police Regulations, when such articles are 
pressed or baled.” (R. p. 6.) 

In view of this allegation, the junk shop in question 
does not come within the purview of the Police Regu¬ 
lations aforesaid, and consequently the written con¬ 
sent of seventy-five per cent of property owners is not 
required. 

(3) Congress has never granted the Commissioners 
express authority to require the consent of adjacent 
property owners to the use of buildings for the second* 
hand or junk business. 

The only express power granted by Congress to the 
Commissioners with respect to the junk-business is 
found in Section 2 of the Act of January 26, 1887, (24 
Stat. L. 368), as follows: 

“For causing full inspection to be made, at any 
reasonable time, of the places where the business 
of pawnbroking, junk-dealing or second-hand 
clothing business mav be carried on.” 

The Commissioners have promulgated Article 1 of 
the Police Regulations, containing nine sections, to all 
of which relator has conformed. 

Article IT of the Police Regulations is entitled “In¬ 
flammable and Combustible Materials, etc.” 

The portions of Section 9 of Article II, which deal 
with the protection of property from fire, may be rea¬ 
sonable and within the power of the Commissioners. 

But the fourth clause of said Section (requiring the 
consent of 75 per cent of the adjacent property own- 
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ers), is not designed to protect property against fire, 
nor are the provisions of said clause usual, reasonable 
or necessary. 

If such authority be implied because of the general 
authority referred to in appellants’ brief, it is respect¬ 
fully urged that such authority is repealed by the pro¬ 
visions of the Zoning Law enacted by Congress, because 
said law supercedes any prior laws bearing on the sub¬ 
ject of the use to which real estate in the District of 
Columbia may be used. The Zoning Law establishes a 
comprehensive system, so far as the use of property is 
concerned. 


“When a later act is plainly intended to be a 
substitute for all previous acts, or when it clearly 
intends to provide the only rule which shall gov¬ 
ern in a specified matter, it necessarily repeals pro 
tauto all previous enactments upon the same sub¬ 
ject-matter. Barnet v. Muncie National Bank, 08 
L. S., 555; United States v. Clatlin, 07 U. S. 546; 
Cook County National Bank v. United States, 107 
IT. S., 445; Pana v. Bowler, 107 II. S., 529; United 
States v. Tynen, 11 Wall., 88; Norris v. Crocker, 


13 How., 429; Gassenheimer v. D. C., 23 Wash. 
Law Beptr., 257, 6 App. D. C. 108. 


It provides that the Zoning Commission shall divide 


the District of Columbia into certain * 


“ use districts. 


If the Zoning Commission can lawfully determine 
the use to which real estate may be subjected, certainly 
the Commissioners cannot enact regulations governing 
the use of property. Use districts have been estab¬ 
lished by the Zoning Commission. 

By Sec. 6 of the Act of Congress it is provided that 
“any laicf ul use of a building existing at the time of 
the adoption of orders and regulations made under 
authority of this Act may he continued,” etc. 
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It is averred that at the time of the adoption of 
orders and regulations by the Zoning Commission the 
premises in question were lawfully used for the junk 
business. Consequently said property may be con¬ 
tinued to be used for the purpose aforesaid. 

This view was entertained by the Zoning Commis¬ 
sion, and appellee was granted a certificate of occu¬ 
pancy for said business. (R. p. 4 and Exhibit No. 6, R. 
p. 14.) 

(4) It will be observed that the signatures of 75 per 
cent of the adjacent property owners were duly ob¬ 
tained when the business in question was established. 
(R. p. 2.) 

The license was transferred from Gerscovitz to 
Weitz, and from Weitz to Kline, without requiring the 
consent of the property owners. (R. pp. 2 & 3.) 

This was in accordance with the long established 
practice, founded upon the opinion of the Corporation 
Counsel. (R. p. 4, Sec. 11 of Petition.) 

The custom was departed from in this instance with¬ 
out reason or excuse. 

The Fire Marshal had made a favorable report and 
the Superintendent of Police had reported that Selis 
bears a good reputation. (R. p. 11.) 

Kline’s reputation, according to the Superintendent 
of Police, was only “fair.” (R. p. 8.) 

Nevertheless, Kline was granted, while Selis was de¬ 
nied, a license. The Trinidad Citizens Association had 
made complaint against the use of the premises when 
the Kline application was under consideration. (R. p. 
8.) Kline had never obtained the consent of seventy- 
five per cent of the property owners. 

Why should the Commissioners have granted a 
license to Kline and rejected the application of Selis’ 
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Because, says the Corporation Counsel, “Licenses to 
conduct junk shops are personal to the licensee and not 
subject to transfer, as a matter of right.’’ 

Congress has provided that licenses may be as¬ 
signed or transferred on application upon the condi¬ 
tions applicable to granting the original license, and 
the Superintendent of Licenses shall issue a certificate 
of such assignment or transfer upon the payment of 
a fee of fifty cents therefor.” 

Sec. 7 of Act approved July 1,1902 (32 Stat. L. 622). 

As a matter of fact, the matter of granting licenses 
is not vested in the Commissioners of the District, but 
in the Superintendent of Licenses. 

Act of March 3, 1917 (39 Stat. L. part 1, p. 1006). 

If the contention of the relator be correct, mandamus 
is the appropriate remedy to compel the issuance of 
the license. 

• 

“It is doubtless true, as a general rule, that 
where the officer whose duty it is to issue a license 
refuses to do so, and that duty is merely minister¬ 
ial, and the applicant has complied with all the 
conditions that entitle him to it, the remedy by 
mandamus would be appropriate to compel the 
officer to issue it.” 

Bovall vs. Virginia, 116 V. S. 572, 582, 29 L. Ed. 

738. 

U. S. ex rel. Kreh vs. Ingham , 38 App. 1). C., 

379. 

Drake vs. U. S. ex rel. Bates, 30 App. D. C., 320. 

i 

In the case last cited the court said: 

“The calling of agents and brokers is a legiti 
mate and lawful one, though subject to the power 
of the government to compel them to pay a license 
therefor. As to them the imposition of the fee is 
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apparently for the purpose of raising revenue. It 
is the right, therefor, of any citizen to engage in 
the calling at will, upon tendering the fee required 
by law to the officer charged with the duty of re¬ 
ceiving it and issuing the license. With no power 
to add to the requirements of the law, it is his 
plain duty to receive the fee when tendered and 
issue the formal license required by law.” 

It is the contention of the relator that the Act of 
1902 is mandatory so far as the granting of licenses to 
conduct the junk business is concerned. The terms of 
the statute are plain and unambiguous, and it would 
seem that the present case grows out of another in¬ 
stance of assumption of authority not uncommon in the 
administration of affairs of the District of Columbia. 

As indicated by its title, the purpose of the Act is to 
provide revenue for the expense of the Government 
of the District of Columbia. By Section 7, a license tax 
is imposed upon numerous kinds of business and occu¬ 
pations. Incidentally, certain regulatory provisions 
are included in the Section, and in a few cases, discre¬ 
tion as to the issuance of licenses is expressly conferred 
upon certain officials. 

While we do not for a moment concede that the 
Superintendent of Licenses has any discretion what¬ 
ever in this matter, nevertheless, even if he had such 
discretion, it has not been exercised in this case in a 
reasonable, but in an arbitrary manner. 

“It is well settled that licensing boards are not 
vested with personal or arbitrary power, but are 
subject to the control of the courts when it appears 
that they have acted arbitrarily in refusing a 
license. That power is inherent in the Court, and 
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no statutory authority is necessary for its exer¬ 
cise. ” 


“If a board or officer deprives a citizen of a legal 
right to which he is clearly entitled, and the citizen 
has no right of appeal or other adequate remedy, 
the proper court will review the action and see that 
justice is done and legal rights preserved.” 

U. S. ex rel. Thomson vs. Custis, 35 App. D. C., 
247, 252, citing many cases. 


The position of Mr. Kline in making his application 
was identical with that of Mr. Selis. Kline had not ob¬ 
tained the signatures of adjacent property owners, for 
the reasons above set forth. Assuming that a license 
is personal, and that it cannot be assigned without the 
consent of the granting power (as contended by the 
Corporation Counsel), is it possible that the granting 
power (Superintendent of Licenses) has the right to 
grant a license to one party and withhold it from an¬ 
other, when both parties have made identical appli¬ 
cations under identical conditions? 

Can the Commissioners for years permit the license 
to be transferred, from one party to another, without 
the written consent of the adjacent property owners, 
and then refuse an application for transfer because 
they prefer one applicant over another, or are all citi¬ 
zens equal before the law? 

The discrimination by the Commissioners in this case 
was as arbitrarv as that condemned in the case of 

Brownlow vs. O’Donoghue Bros., 51 App. D. C. 

114. 

If the judgment of the Court below is affirmed, the 
business will be continued bv Mr. Selis. If it be re- 
versed, the business will be conducted by Mr. Kline, 
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who lias sold his property and business, and transferred 
his license to the appellee. 

Since the premises in question, are in either event to 
be used for the junk business, what public interest can 
be subserved by denying the petition of relator? 

It is respectfully submitted that the judgment of the 
Court below should be affirmed. 

Respectfully submitted, 

Milton Strasburger, 
Attorney for Appellee. 


